- i. te EASE ef _ 
Mary Kinſey, Widow, Adminiſtratrix of Sir Tho-" 
mas Kinſey, Kt. Plaintiff, againſt Henry Hayward, © 
Executor of Jobn Hayward, Defendant, upon 


* 


a Writ of Error in Parliament. 


London. He faid Plaintiff in the Court of Common Pleas declared, That fohn . Hayward, the oth; — 3 
Ty of AuguF?, 1682. was indebted to Thomas Ninſey in 501. lent, to be paid on Requeſt ; 
5 = And on another Promiſe, the 4th of February, 1692, on an Account ſtated, .., | 
; Defendant pleads that Teſtator did not promiſe within 6 Years before the Plaintiff ſued out the 
Flaintiff replies, That her Inteſtate, 87% of May, 4 Fac. 2. ſued an Original Writin Treſpaſs a- 
| gainſt John Hayward, directed to the Sheriff of Dorſetſbire, intending according to the Courſe 
of the Court, to declare for this Debt; but the Defendant appeared not, and 1# of April, 1693, 
dyed : Whereupon, Inteſtate forthwith ſued another Writ in Treſpaſs, 12th of April in the 
$#b Year of the late King and Queen (which was 1693) againſt the Defendant to the me 
Intent, but he pu not, and the Plaintiff's Inteſtate the 5% of February, 8th of the late 
King William dyed, and Adminiſtration was committed to the Plaintiff: And ſhe the 29th f 
April, 91h of the ſaid late King William, ſued our the Original Writ in this Cauſe; and the De 
fendant appeared, and the Plaintiff declared againſt him, and averrs, That the Cauſe of Action 
2 within 6 Years before the firſt Writ ſued by her Inteſtate, and that the Parties are te 
_ lame, F 8 : 
WM Whereto the Defendant demurs generally, and ry ory for the Plaintiff, and Writ of In- 
quiry, and 757, Damages, aſſeſſed by the Jury and fineal Judgment thereon, in the Common 
leas, and of that a Writ of Error brought in the King's Bench, and General Errors alligned, 
and the Judgment in the Court of Common Pleas reverſed. 1 „„ + 
I _ This Cauſe was argued three ſeveral times in the Court of Common Pleas, by ſeveral Coun- 
cel on both Sides, and the great Queſtion there, was, Whether this Action was barred by * ij 
the Statute ef Limitation, or not, the firſt Original being only in Treſpaſs, and in another Coun- 
ty than that where the Action is laid. 5 | - FC ge OY 
To which, it was anſwered, and adjudged by the late Lord Chief Juſtice Treby, and other 
Judges of that Court, who 2 * their Opinions ſeriatim, reſolved, That this Action was not 
rred within the Intent and Meaning of the Statute, which was made to prevent dormant 
Rights, where Parties do not purſue them in ſome reaſonable Time, but not to deſtroy old Right? 
where no Fault is in the 1 purſue them. b —_ 
And as to the Objection, Thar «the firſt Writs in this Caſe were in Treſpaſs, and in another 
County, and therefore could not be taken to have the Effect of Originals in this Action. "7 
It was anſwered, and reſolved, That it was the conſtant and allowed Courſe of that Court, 
That when a Man ſues a Writ in Treſpaſs, when the Defendant appears, the Plaintiff max 
charge him with any Action in any County as he pleaſed, and, that therefore, ſuch Writs were 
to be looked on as Originals in ſuch Actions till the Defendant appeared. | | 5 
It was further objected, That the Originals in the Plaintiff's Replication, were not ſaid to be 
returned by the Sheriff, nor the ſaid Writs to be continued till the Death of the Parties: To which 
it was anſwered, That the common Return on all thoſe Writs, is only, that the Defendant hath 
nothing whereby he can be attach'd, and that in this Caſe it ought to be preſumed, they were 
returned and continued, unleſs the contrary had been ſhewn, being a frivolous Matter purely of 
Form, that they were never known to be returned by the Sheriff but by any Attorney at his 
Chamber: And that it being ſhewn the Originals were diſcontinued by the Death of Parties, 
and ſo could not be continued longer ; if they had been diſcontinued ſooner,the Defendants ſhould 
have ſhewn they were diſcontinued, and that they were not returned, andthat the reciting the Re- _ 
turns by the Sheriff, and the Continuances of the Writs would have made the Pleadings of a vaſt 
Length, to no manner of Uſe or Purpoſe, beſides that the Practice of the Court was to the con- 
trary, not to make ſuch Recitals - om ————— 
Notwithſtanding ſuch Judgment of the Court of Common Pleas, yet the Court of King's 
Bench reverſed this Judgment. : „„ 3 
This Cauſe has been five Years depending, tho? cloſely followed all that time, the Plaintiff has 
been at a very great Charge in proſecuting the ſame; even to as much as the Debt, to obtain 
her Judgment : And the Judges of the Court of Common Pleas having declared, That the Proceed- 
ings in that Court have been Proper and Regular : The Plaintiff humbly hopes that a Judgment ſo 
ſolemnly obtained there, fora juſt Debt, will be ſupported by this Supream Court of Judicature | 
and the rather,for that the Judges of that Court,having the Records of the Courc before them,and 
the Officers of the Court always ready to inform them, do beſt know what the Practice of 
that Court is, and can beſt judge if they find it convenient, and for the caſe and Benefit of Suitors. 


M,. herefore it is humbly pra hel, 1 hat the ſaid Juag - in 
ment of Reverſal may be reverſed, and that the © 
Judgment of the Court of Common Pleas may be 


— 7 oh H P ratt s 5 affirmed, that the Plaintiff may have her juſt Debt 4 


* 


amd Coſts. 


